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PER CURIAM. 

 Plaintiffs appeal as of right the trial court’s order after remand.  On appeal, plaintiffs 
assert that the trial court improperly balanced the equities on remand when it was required to 
issue an injunction.  Plaintiffs also assert that the trial court erred in calculating the amount of 
attorney fees to which plaintiffs were entitled.  Similarly, defendants also contest the trial court’s 
calculation of reasonable attorney fees on cross-appeal.  We vacate the trial court’s orders and 
remand for further proceedings consistent with this opinion.   

 

 Plaintiffs live in the Lockwood Hills development in Macomb County.  Defendants 
purchased the parcel of land adjacent to the parcel plaintiffs own.  Several deed restrictions apply 
to the parcel of land defendants own.  Of relevance to this litigation, one restriction provided that 
any home defendants built had to be a minimum of 100 feet from any adjacent homes.  Another 
restriction provided that any home built upon defendants’ lot had to be a minimum of 40 feet 
from the side lot line.   

 Plaintiffs subsequently approached defendants with concerns that defendants were 
planning to construct a home that would potentially violate the deed restrictions.  Defendants 
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apparently sought the advice of counsel and concluded that the restrictions were no longer valid 
and did not apply to their planned construction.  Defendants proceeded with construction of their 
home.  As planned, the home was located 80 feet from plaintiffs’ home and approximately 28 
feet from the side lot line.   

 Plaintiffs sought an injunction preventing defendants from proceeding with the 
construction of their home as planned.  The lower court denied the requested injunction after 
determining that the restrictions in question were each unenforceable or inapplicable and after 
determining that plaintiffs had “unclean hands.”  However, the trial court cautioned defendants 
to proceed at their own risk in determining whether to build the home as planned.  Defendants 
did continue with the construction of the home without modification.  When it was completed, 
defendants home exceeded 9,000 square feet in size.  It was constructed with special features to 
aid one of their children, who has cerebral palsy and is confined to a wheelchair.  Defendants 
also planted a hedge row at the edge of their property and built a limestone retaining wall to limit 
the visibility of their home from plaintiffs’ property.   

 Plaintiffs appealed the trial court’s decision to this Court, which reversed the trial court 
after finding that the restrictions were applicable and enforceable.  In reversing the trial court, 
this Court observed that it was “not faced with a situation where by innocent mistake a house 
was built that slightly encroached into the setback zone.  Rather, we have a substantial, 
intentional and flagrant violation of the setback requirement of Restriction 10.”  The Court stated 
that, on remand, “the burden is on the trial court ‘for a determination of the appropriate remedy.’  
Accordingly, the trial court must fashion a remedy consistent with this opinion and consistent 
with the controlling opinion of [Webb v Smith (Aft Sec Rem), 224 Mich App 203; 568 NW2d 378 
(1997)].”  Thoms v Palushaj, unpublished opinion per curiam of the Court of Appeals, issued 
August 23, 2007 (Docket No. 286074), quoting Bloomfield Estates Improvement Ass’n, Inc v 
Birmingham, 479 Mich 206, 208; 737 NW2d 670 (2007). 

 After this Court remanded to the trial court, plaintiffs filed a motion requesting the trial 
court to issue an injunction ordering the demolition or reconstruction of defendants’ home.  The 
court denied plaintiffs’ motion and directed the parties to submit briefs regarding an appropriate 
remedy for defendants’ violations of the deed restrictions.  In their brief, plaintiffs again argued 
that the proper remedy for the violations was the destruction of defendants’ non-compliant home.  
Defendants asserted that the trial court was permitted to fashion any remedy that it believed was 
equitable given the circumstances of this particular case.  The trial court issued an opinion on 
May 1, 2008.  In the opinion, the court stated that it did not believe Michigan law required the 
destruction of defendants’ home.  Rather, the court opined that trial courts were permitted to 
balance the equities in determining the proper remedy for the violation of a deed restriction.  The 
trial court noted that its conclusion was consistent with this Court’s opinion before remand.  The 
court reasoned that if it was required to order the destruction of the home, this Court would not 
have instructed the trial court to determine the “proper remedy” on remand.  Therefore, the court 
determined that it was necessary to hold an evidentiary hearing to determine the proper remedy.  
The court stated that in determining the proper remedy, it would consider: 

(1) balancing the hardships that plaintiffs may experience without injunctive relief 
against the hardship that defendants may experience if injunctive relief is granted; 
(2) whether injunctive relief is likely to involve future oversight/involvement by 
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the court; (3) whether the deed restrictions provide for the recovery of monetary 
damages and, if so, the circumstances giving rise to, and the extent of, such 
recovery’ and (4) a clear and specific list of documented damages claimed by 
plaintiff, including but not limited to (a) the formula used to calculate all claimed 
damages; and (b) any impact on property value directly related to the restriction 
violations, as opposed to overall poor economic conditions. 

The court also indicated that it would consider whether circumstances in the subdivision had 
changed.  However, the court later acknowledged that any consideration of change of 
circumstances was prohibited by this Court’s previous opinion. 

 The evidentiary hearing began on September 29, 2009.  At the hearing, plaintiffs 
maintained that a balancing of the equities was improper and asserted that the only proper 
remedy was the elimination of the conditions that violated the deed restrictions.  Plaintiffs called 
Howard Babcock as an expert in real estate appraisals.  Babcock testified that the deed 
restrictions in question provided plaintiffs with a unique property right.  Specifically, property 
owners derive value from having increased space between their home and that of their neighbor 
and also derive value from living in a community with a consistent appearance.  While Babcock 
could not place a monetary cost on the violation of the deed restriction, he testified that he did 
not believe the presence of defendants’ home necessarily increased the value of plaintiffs’ home.  
Babcock’s testimony was followed by the testimony of Mr. and Mrs. Thoms, who testified that 
they felt crowded by defendants’ home and believed that the proper remedy was to remove or 
adjust defendants’ home.  An architectural expert testifying on behalf of plaintiffs testified that 
defendants could have built a home of similar size and quality without violating the deed 
restrictions.  The expert testified that the home could be brought into compliance with the deed 
restrictions by having portions of it eliminated and reconstructed.  Any such work would take 
months to complete, would cost hundreds of thousands of dollars and would render the home 
temporarily uninhabitable. 

 In contrast to plaintiffs’ expert witness, defendants called their own expert appraiser, 
Gary Gorgine, to discuss the effect of defendants’ home on the value of plaintiffs’ home.  
Gorgine testified that defendants’ violations of the deed restrictions had no adverse impact on the 
marketability or value of plaintiffs’ home.  Rather, he concluded that defendants’ home, which 
he described as pristine, enhanced the value of plaintiffs’ house.  In reaching that conclusion, 
Gorgine noted that plaintiffs’ home lies on a lower grade of land than defendants’ home and that 
there are no windows on the side of plaintiffs’ home that faces defendants’ home.  Those factors, 
along with the landscaping in between the two homes, limited the visibility of defendants’ home 
from plaintiffs’ home.  Likewise, defendants’ real estate expert, Thomas Zbikowski, testified that 
defendants’ home increased the value of plaintiffs’ home.  Defendants also called an architecture 
expert, Wolfgang Dorsch, to testify about the nature of the changes that would be needed to 
bring the home into compliance with the deed restrictions.  Dorsch testified that approximately 
6,000 square feet of the home would have to be demolished and reconstructed and that the total 
cost would be approximately $2,000,000.  Mr. Palushaj testified that if they were forced to 
demolish and rebuild their home, his family would be financially ruined and would likely be 
forced to move into an apartment, which would be unlikely to accommodate the entire family. 
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 After the evidentiary hearing, the trial court judge visited the parties’ homes to personally 
examine the property.  After making that visit, the trial court issued its opinion on April 30, 
2010.  Describing its visit to the property, the court stated that defendant's house was “barely 
visible from plaintiffs’ property.”  The court also expressed disagreement with plaintiffs’ claim 
that their property now felt crowded in by defendants’ home.  When considering that plaintiffs 
had failed to show any adverse economic impact created by defendants’ home, the court 
concluded that plaintiffs’ suffered minimal hardship as a result of the violation of the deed 
restrictions.  In contrast, the court found that it was not feasible to bring defendants’ home into 
compliance with the deed restrictions without completely destroying it.  The destruction of the 
home would have a harsh impact on defendants’ family, as the home was specially designed to 
accommodate their disabled child.  Therefore, the court held that the proper remedy was to 
require defendants’ to “pay all of the attorney fees and costs plaintiffs incurred in this action” 
and to require defendants and any future owners of the property to maintain the landscaping that 
limits the view between the properties.   

 Following the court’s ruling, plaintiff's filed invoices with the trial court, which then 
conducted an in camera review to determine the amount of attorney’s fees to which plaintiffs 
were entitled.  Plaintiffs’ asserted that they had incurred approximately $158,000 in attorney 
fees.  The trial court issued an opinion in which it stated that its previous opinion should have 
stated that plaintiff was entitled to all “reasonable” attorney fees, as opposed to all attorney fees 
incurred.  It then concluded that plaintiffs’ attorneys unreasonably increased their hourly fees for 
all of the post-remand proceedings.  The court stated that plaintiffs were entitled to a reasonable 
fee of $225.00 per hour for attorney fees.  After concluding that the attorneys billed plaintiffs for 
18 hours of work that was duplicative, the court held that plaintiffs were entitled to a baseline 
figure of $146,298.58.  Because defendants were held to be in blatant violation by this Court, the 
trial court did not downwardly adjust that figure.  In terms of costs, plaintiffs sought $37,216.76.  
The court granted plaintiffs the entire requested amount.  As a result, the total costs and fees 
plaintiffs were awarded amounted to $183,515.34.   

 On appeal, plaintiffs first assert that the trial court, by concluding that it was permitted to 
balance the equities when crafting its remedy, failed to follow this Court’s instructions on 
remand.  Plaintiffs maintain that the trial court had no discretion and was legally required to 
order defendants to comply with the deed restrictions.  We agree.  Whether the trial court applied 
this Court’s ruling on remand is a question of law that this Court reviews de novo.  Schumacher 
v Dep’t of Natural Resources (After Remand), 275 Mich App 121, 127; 737 NW2d 782 (2007). 

 As our Supreme Court explained in Bloomfield Estates Improvement Ass'n, Inc v 
Birmingham, 479 Mich 206, 214; 737 NW2d 670 (2007), deed restrictions are a form of a 
contractual agreement and create a valuable property right.   

If a deed restriction is unambiguous, we will enforce that deed restriction as 
written unless the restriction contravenes law or public policy, or has been waived 
by acquiescence to prior violations, because enforcement of such restrictions 
grants the people of Michigan the freedom ‘freely to arrange their affairs’ by the 
formation of contracts to determine the use of land.  [Id., quoting Rory v 
Continental Ins Co, 473 Mich 457, 468; 703 NW2d 23 (2005).]   
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Prior to remand, this Court determined that the deed restrictions had been violated and that those 
restrictions had to be enforced.  The trial court was responsible for determining the manner of 
enforcement.  In Cooper v Kovan, 349 Mich 520, 530; 84 NW2d 859 (1957), our Supreme Court 
addressed an instance in which a trial court judge found that the parcel of land in question was 
subject to a series of deed restrictions, which were unambiguous.  After making those findings, 
the trial court “took a long look back at the history of this property, and an equally long look 
forward at the nature of the improvement planned, and held, in effect, that it was within the 
power of a court of equity to effect a compromise.”  Id. at 525.  Upon review, our Supreme Court 
stated that it was faced with the question of “whether the circuit judge sitting in equity had power 
to effect such a compromise in the fact of and at the expense of existing and valid residential 
restrictions, or whether such planning must be left to planning boards and private developers.”  
Id. at 530.  The Court concluded that it was “unable to find that this power lies in judicial hands.”  
Id.  The Court summarized the state of the law as follows: “As equitable exceptions to the 
general rule that the courts will enforce valid restrictions by injunction we find these: (a) 
Technical violations and absence of substantial injury; (b) Changed conditions; (c) Limitations 
and laches.”  Id. 

 Prior to remand, this court stated “the trial court must fashion a remedy consistent with 
this opinion and consistent with the controlling opinion of [Webb].”  Thoms, unpublished op at 
7-8.  In Webb, the defendants purchased a parcel of land near a lake.  Defendants’ land was 
originally a portion of a larger parcel of land.  Webb, 224 Mich App at 206.  Under the 
controlling deed restrictions, only one dwelling could be built on each of the original parcels of 
land.  Because a house was already situated on that original parcel of land, plaintiffs sought to 
block the construction of defendant’s home.  Id.  Although defendants were aware of the 
existence of the deed restrictions, they chose to proceed with the construction of their house.  Id.  
Eventually, the trial court determined that defendants were required to tear down their home.  Id. 
at 208.  This Court affirmed that decision.  Id. at 214.  In doing so, this Court rejected the 
defendants’ argument that the trial court was required to balance the equities when crafting its 
remedy.  Id. at 210.  The Court noted that the amount of damages the defendants would incur if 
an injunction was issued was wholly immaterial to the process of determining a remedy.  
Therefore, because “courts regularly enforce injunctions based on valid restrictions,” it held that 
the trial court did not err in failing to apply a balancing test.  Id. at 211.  The Court, citing 
Cooper, acknowledged that there were exceptions to the general rule of enforcing deed 
restrictions through injunctions.  However, the Court found that none of those exceptions were 
applicable to the facts of Webb and refrained from reversing the trial court.  Id. at 211-214. 

 On remand, the trial court rejected plaintiffs’ argument that the deed restrictions had to be 
enforced through injunction.  While the trial court acknowledged that none of the exceptions 
described in Cooper and cited by Webb existed in this case, it nonetheless determined that it had 
the discretion to balance the equities and consider the hardships of the parties when crafting its 
remedy.  We cannot find legal support for that conclusion.  Defendants urge this Court to adopt 
the approach taken in Kernen v Homestead Dev Co, 232 Mich App 503; 591 NW2d 369 (1998), 
Kratze v Indep Order of Oddfellows, 442 Mich 136; 500 NW2d 115 (1993) and Hasselbring v 
Koepke, 263 Mich 466; 248 NW 869 (1933).  In each of those cases, the Courts stated that it is 
proper to balance the equities when determining whether an injunction should issue.  However, 
those cases arose out of trespasses to land and interference with easements, and not out of the 
violation of a deed restriction.  While the trial court may have been persuaded that the approach 
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of those cases should equally apply to deed restriction cases, that conclusion is not permitted by 
the rule explicitly set forth in Cooper and recited in Webb. 

 Because we determine that the trial court did not have the discretion to balance the 
equities in this case where the exceptions described in Cooper were not present, we vacate the 
trial court’s order and remand with instructions to enter an order requiring defendants to bring 
their home into compliance with the applicable deed restrictions.  We note that the portions of 
the court’s order relating to landscaping and attorney fees are also vacated as they were the result 
of the court’s conclusion that an injunction was not required.  Consequently, we need not address 
plaintiffs’ remaining issues on appeal or defendants’ issue on cross-appeal.  While it appears 
from the record that plaintiffs are unlikely to reach a compromise with defendants that will allow 
defendants to maintain their home as it currently exists, we note that such a compromise would 
perhaps best serve the interests of each of the parties.   

 Vacated and remanded for further proceedings consistent with this opinion.  We do not 
retain jurisdiction.  

 

   

/s/ Cynthia Diane Stephens 
/s/ William C. Whitbeck 
/s/ Jane M. Beckering 
 


